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Another look at the giving of independent advice to sureties: some uncertainties
and evolving concerns
Abstract
It seems clear from the cases that independent advice can play a role where the lender or creditor
attempts to argue that a guarantor or surety has entered into a guarantee in an act of free and
independent will, and is aware of the nature and effect of such a security. The purpose of independent
advice in this context is to ensure that the guarantor understands the nature and effect of the transaction
and the documents to be signed. This article critically analyses the importance of the surety procuring
independent advice before executing the contract of guarantee. It examines some of the evolving
problems with independent advice and whether the presence of such advice can actually be used to
protect a guarantee transaction from the taint of, for example, unfairness. It also considers whether
current ideas of what constitutes independent advice are in general adequate to form the basis of an
effective protective regime for guarantors
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